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To the Honorable Court :

We represent plaintiff-respondent, and pursuant to this Court’s May 6, 2020 directive we
submit the within letter-brief. The case involves the death of a 37 year old mother of six children.

Procedural History

Supreme Court, in deciding defendants’ motion for summary judgment, found that plaintiff
did make a prima facie case on liability but not on causation. Thus, the motion was granted .

The Appellate Division, First Department, Judge Manzanet Daniels writing for the
Majority, held that

Plaintiffs expert affidavit raises triable issues of fact that cannot be
resolved on this motion for summary judgment.

The decision also correctly states on page six that

A plaintiff is only required to raise a triable issue of fact as to
causation where the defendant makes a prima facie showing that a
claimed departure was not a proximate cause of the plaintiff s
injuries.
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This was not done, states the Majority, because the affirmation of the defense expert

does not address the proposition that prompt administration of tPA
would have increased decedent’s chances of survival .

Accordingly, the decision of Supreme Court was reversed .

Defendants then moved for re-argument and leave to appeal to this Honorable Court. Re-
argument was denied, but leave to appeal was granted.

As plaintiff pointed out in opposing this motion, CPLR Section 5602, entitled “Appeals to
the Court of Appeals by permission,” states as follows:

Such appeal may be taken : l(i) from an order of the Appellate
Division which finally determines the action and which is not
appealable as of right (emphasis added).

The order of the Appellate Division does not “finally determine” this action and therefore leave to
appeal should not have been granted ( Ostrove v . NYS Teachers Retirement System. 16 N.Y. 2d
869, 264 N.Y.S.2d 106 (1965)).

Law Regarding Summary Judgment

It is firmly established and it has been repeatedly held that

[slummarv judgment is not appropriate in a medical
malpractice action where the parties adduce conflicting medical
expert opinions Such credibility issues can only be resolved by a
lury.
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Havden v. Gordon. 91 A.D.3d 819, 821, 937 N.Y.S.2d 299, 302-03 (2d Dep’t 2012) (citations
omitted) (emphasis added). The plaintiff-respondent’s evidence, including the opinions of Dr.
Sixsmith, must be “ . . . accepted as true and given the benefit of every reasonable inference.”
Armellino v, Thomas. 72 A.D.3d 849, 850, 899 N. Y.S.2d 339, 341 (2d Dep’t 2010) (citations
omitted) (emphasis added).

Further, because summary judgment “deprives the litigant of his day in court, it is
considered a drastic remedy which should only be employed when there is no doubt as to the
absence of triable issues.” Andre v . Pomeroy. 35 N. Y.2d 361, 364, 362 N.Y.S.2d 131, 133 (1974)
(citation omitted). Moreover, “[i]n the context of a motion for summary judgment, the court is
obliged to draw all reasonable inferences in favor of the non-moving party, and may not pass on
issues of credibility ” Rizzo v Lincoln Diner Corp., 215 A. D.2d 546, 626 N.Y.S.2d 280, 281 (2d
Dep’t 1995) (citations omitted). See also, Rotuba Extruders Inc , v . Ceppos 46 N.Y.2d 223, 413
N.Y.S.2d 141 (1978) (affidavits scrutinized in light most favorable to opposing party ); Lincoln v.
Landvest, Inc., 202 AD.2d 933, 609 N.Y.S.2d 697 (3d Dep’t 1994) (evidence reviewed in light
most favorable to party opposing motion and party opposing motion given benefit of every
reasonable inference); Armellino v . Thomas, 72 A.D.3d 849, 850, 899 N.Y.S.2d 339, 341 (2d
Dep’t 2010).

The majority correctly applied this well-established law in determining that it is for a jury
to determine these issues of credibility and issues of fact.

Respectfully submitted,

LANDERS & CERNIGLIARO, P.C.

STANLEY A LANDERS
SALdc

Judy C. Selmeci. Esq
Wilson Elser Moskowitz Edelman & Dicker, LLP
(Via Federal Express - Tracking No. : 8152 8456 5276] & E-mail to Judy .Selmeci a wilsonelser .com
150 East 42nd Street
New York. New York 10017-5612

cc:


